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not liable to guests injured as a result of negligent construction. Curtin v. 
Somerset (1891) 140 Pa. St. 70, 21 Atl. 244. The instant case bears a far closer 
analogy to these cases which follow the general rule of non-liability than to the 
recognized exceptions thereto. Moreover, in the absence of misrepresentations, 
policy does not require such an extension of liability for negligence because 
the burden imposed would be disproportionate to the culpability. Where negligent 
misrepresentations suffice for deceit, the plaintiff could recover. Cabot v. Christie 
(1869) 42 Vt. 121. But in many jurisdictions, as in New York, knowledge of 
the falsity of the representations is necessary. Reno v. Bull (1919) 226 N. Y. 
546, 124 N. E. 144. The decision in the instant case completely side-steps Reno 
v. Bull. On appeal, the court should frankly overrule that case, rather than 
emasculate it by laying down a new doctrine of liability unsupported by authority 
and of questionable policy. 

Process — Service on Non-Resident Defendant Charged With Crime. — The de- 
fendant, a resident of Virginia, was indicted in the District of Columbia for an 
extraditable offense. He appeared voluntarily, was tried, and while leaving the 
court house was served with civil process. He appeared specially to quash 
service. Held, service quashed. Church v. Church (D. C. Ct. of App. 1921) 
49 Wash. Law Rep. 67. 

There is absolute agreement among the authorities that a non-resident wit- 
ness is immune from civil process while in the jurisdiction for the purpose of 
attending court, on the ground that otherwise the administration of justice would 
be hampered. Person v. Grier (1876) 66 N. Y. 124. By the weight of authority, 
and for the same reason applicable to witnesses, non-resident parties to civil 
actions are likewise immune. Diamond v. Earle (1914) 217 Mass. 499, 10S N. E. 
363; contra, Ellis v. Degarmo (1892) 17 R. I. 715, 24 Atl. 579. However, failure 
to grant a similar immunity to non-resident defendants in criminal prosecutions 
will not prevent the administration of justice. A non-resident witness cannot 
be compelled to come into a jurisdiction to testify; and, while in the case of a 
non-resident party plaintiff the reason for allowing the immunity is not so plain, 
in the case of a party defendant it does not seem fair that he should be deterred 
from combating a spurious claim merely because he fears service on other claims. 
Since one under indictment can be extradicted, however, he is in no sense a 
voluntary attendant upon the court. While he may delay justice by refusing to 
come in voluntarily, he cannot defeat it. A failure to limit the rule to the reason 
therefor has resulted in the weight of authority being in accord with the instant 
case. Martin v. Bacon (1905) 76 Ark. 158, 88 S. W. 863; Murray v. Wilcox 
(1904) 122 Iowa 188, 97 N. W. 1087. The better rule, however, is contrary. Neto- 
graph Mfg. Co. v. Scrugham (1910) 197 N. Y. 377, 90 N. E. 962. 

Restrictive Covenants — Construction — Indemnity. — The plaintiff held land un- 
der an indenture reciting certain restrictive covenants. Part of this he sold to 
the defendant, and it seems that subsequently, and prior to the commencement 
of this action, he conveyed the remaining portion to other persons. In a suit 
for a restraining and a mandatory injunction relating to buildings erected by 
the defendant in violation of the covenants, held, they were covenants of in- 
demnity and nothing more. The injunction was denied. Reckitt v. Cody (Ch. D. 
1920) 124 L. T. R. 141. 

The decision in the principal case is probably the result of a desire to limit 
what the English courts conceive to be the rule relating to restrictive covenants 
on land, i. e., that a covenantee is entitled to enforce such a covenant merely 
because the defendant has agreed not to do a certain thing. See Collins v. Castle 
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(1887) L. R. 36 Ch. D. 243, 254; Re Poole and Clarke's Contract [1904] 
2 Ch. D. 173 (semble). The court avoids the difficulty by saying that the cove- 
nant under construction is not restrictive, but is one of indemnity. In this respect 
the court followed an earlier case in which a similar covenant in a lease was 
being construed. Harris v. Boots [1904] 2 Ch. D. 376. The court in the 
principal case based its decision upon "intention". But if that is to govern, it 
should be construed as of the time the agreement was made; at which time the 
plaintiff "owned more or less contiguous land", and it is quite reasonable to 
assume that he intended the covenant to be more than one of indemnity. Further, 
it is commonly held in the law of torts that if A puts B under a liability to 
C, A is bound to indemnify B. Oceanic Steam Navigation Co. v. Compania 
Transatlantica Espanola (1892) 134 N. Y. 461, 31 N. E. 987. Analogically, the 
defendant in this case would be bound to indemnify the plaintiff without any 
covenant, provided he had notice of the covenants. If the court had denied the 
injunction because the plaintiff had parted with all of his land in the neighborhood 
and therefore could not be damaged by a breach of the covenants per se, the 
decision would be desirable. As it stands, however, its only effect will be to lead 
conveyancers to set out the covenants in detail, with the possible addition of words 
negativing the idea of indemnity. 

Specific Performance — Agreement to Rebuied — Husband and Wife. — The de- 
fendant abandoned his wife. In consideration of her agreeing not to sue for sepa- 
ration, he orally agreed to allow her to live in a certain house for the rest of her 
life; he to maintain the house on the premises and keep it insured for her benefit. 
After she had occupied the house for several years and made improvements, the 
house was destroyed by fire. In a suit for specific performance by the wife, semble, 
two judges dissenting, relief granted. Doty v. Rensselaer County Mut. Fire Ins. 
Co. (3rd Dept. 1921) 194 App. Div. 841, 185 N. Y. Supp. 466. 

Since the Statute of Frauds prevents legal relief in the instant case, the plain- 
tiff's only remedy is in equity where four possible alternatives are presented. (1) 
The court might give the plaintiff damages measured by the rental value of 
similar property for the rest of her life. But the amount would be highly con- 
jectural, because of the indefinite duration of the term and because rental values 
are subject to fluctuation. (2) The court might give the plaintiff damages before 
rebuilding, measuring the amount by the replacement cost. But to give her the 
money would be to proceed upon the theory that she is the equitable owner of the 
property. See Pound, Progress of the Lazv (1920) 33 Harvard Law Rev. 813, 828. 
To obviate this difficulty the court would have to order her to rebuild the house, 
or else order the money paid into court and allow the plaintiff to draw on it as 
the house was built. The former would necessitate the same supervision as would 
a decree for specific performance ; the latter might prove unfair to the defendant 
since the plaintiff might contract for a more expensive house than required, use 
the entire sum allowed in paying for partial construction, and then fail to com- 
nlete the house. (3) The court might allow the plaintiff to build and then in- 
demnify her for the amount expended. But this would probably work a hardship 
on the plaintiff, for she might not have the means necessary to build ; or if she 
had the necessary resources, the marshalling of them might entail personal sacri- 
fices for which no real compensation could be made. (4) Specific performance 
might "be granted. It is believed that this remedy is in accord with the modern 
tendency and that the above considerations should impel a court of equity to dis- 
regard its traditional reluctance to supervise the execution of building contracts. 
Cf. Jones v. Parker (1895) 163 Mass. 564, 40 N. E. 1044; but cf. Beck v. Allison 
(1874) 56 N. Y. 366. 



